[bookmark: _GoBack]IN THE SUPERIOR COURT OF THE STATE OF DELAWARE

	IN AND FOR NEW CASTLE COUNTY

STATE OF DELAWARE		   )
						   )
v.					   )	ID No. 1209008604
						   )	                     
KAREEM BRADLEY,			   )
						   )
		Defendant.			   )	

MEMORANDUM IN SUPPORT OF MOTION TO WITHDRAW 
AS COUNSEL FOR PETITIONER

	The accompanying motion to withdraw is made pursuant to Delaware Criminal Rule 61(e)(2).  That rule requires that counsel undertake a thorough analysis of the record to evaluate the movant’s claims and to determine if the claims have enough merit to be ethically advocated.  Having made a thorough review of the record, the undersigned attorney must answer that question in the negative.  The rule further mandates that counsel seek out any other potential meritorious grounds for relief.  Having done so, the undersigned attorney has come to the conclusion that there are none.
	The following submission, then, supports the motion to withdraw.	
PROCEDURAL HISTORY

	Police arrested Mr. Bradley on September 12, 2012.  The Grand Jury indicted him on November 5, 2012.  The indicted charges were Aggravated Possesion of Marijuana, Drug Dealing, Maintaining a Drug Property, and Possession of Drug Paraphernalia.[footnoteRef:1]  Because he was on probation from a former conviction (Case ID No. 1102007827), Mr. Bradley was placed on the Superior Court Fast Track Calendar. [1:  The indictment is attached as Exhibit A.
] 

	After a continuance during which Mr. Bradley hired private counsel,[footnoteRef:2] he pled guilty to Tier One Possession (IN 12-11-0924) on this case and was found in violation of his probation. The presiding judge was the Honorable John E. Babiarz, Jr.  Judge Babiarz sentenced Mr. Bradley to 9 months on the violation and probation on the new conviction.[footnoteRef:3]  The plea colloquy was thorough and detailed. Mr. Bradley waived his rights to trial and admitted guilt to the offense.[footnoteRef:4] [2:  The docket reflects that Paul O’Neill, Esquire’s appearance was entered, but his attorney at the Fast Track Proceeding was Philip Finestrauss, Esquire.
]  [3:  The two sentencing orders are attached as Exhibit B.
]  [4:  The plea agreement, Guilty Plea Form, and a transcript of the plea colloquy are attached as Exhibit C.
] 

	On February 13, 2013, Mr. Bradley filed a Motion for Postconviction Relief.[footnoteRef:5]  On March 20, 2013, Mr. Finestrauss filed an Affidavit in Response.[footnoteRef:6]  On April 19, 2013, the State filed its response.[footnoteRef:7]  The undersigned law firm was appointed on June 19, 2013. [5:  Exhibit D.
]  [6:  Exhibit E.
]  [7:  Exhibit F.
] 

FACTS[footnoteRef:8] [8:  These facts are taken from the Affidavit of Probable Cause and the Department of Community Corrections Incident Report. These presumably would have formed the basis of the State’s evidence at the Fast Track hearing, had Mr. Bradley not taken a plea.
] 

	Mr. Bradley’s probation officer got a tip that he had moved to his father’s address and reportedly had firearms there.  Operation Safe Streets made three trips to Mr. Bradley’s father’s residence to confirm Mr. Bradley’s new residence, all with negative results.  Finally, the senior Mr. Bradley admitted that Kareem had not yet moved his belongings out of his old residence, 2450 North Market Street, Apartment 1A, and in fact was still living there.
Members of Operation Safe Streets then conducted an address check on Probationer Bradley at the Market Street address on September 12, 2012.  Upon entering the apartment they encountered a strong odor of marijuana. A patdown revealed bag containing 8 grams of marijuana in his pocket. Another bag of marijuana fell out of his pants leg.  Mr. Bradley also volunteered that he had more marijuana in shoebox in his bedroom.
	Apartment renter Cheryl Cooper told police that Mr. Bradley was living there and selling marijuana from the residence.  Ultimately the total amount of marijuana seized was 316 grams.  Police also seized $2,333 and a digital scale. A drug canine “hit” on the money.  Bradley, Cooper, and Nathaniel Harris, another individual present in the house, were all arrested.
THE PARTIES’ POSITIONS
Kareem Bradley
	Mr. Bradley raised three claims in his pro se Motion for Postconviction Relief:[footnoteRef:9] [9:  Exhibit D.
] 

· Claim 1: The plea was a product of coercion, induced by threats and misrepresentations.  Here Mr. Bradley asserts that counsel “guaranteed I would lose if I did not take the plea deal.”
· Claim 2: Counsel refused to file a motion to suppress evidence.
· Claim 3: Counsel provided deficient performance by not addressing key issues in the case. These issues were conflicting statements of witnesses and Mr. Bradley’s change of address nine days prior to the administrative search.
Philip Finestrauss, Esquire.
	In his Affidavit,[footnoteRef:10] Mr. Finestrauss asserts that he met with Mr. Bradley to discuss his options.  He discouraged Mr. Bradley from filing a motion to suppress as he did not think it was meritorious. Moreover, Mr. Finestrauss points out that any suppression issues would have been presented after the Fast Track hearing. He encouraged Mr. Bradley to take the plea because he thought Mr. Bradley’s prospects at trial were poor.   [10:  Exhibit E.] 

The State.
	The State filed its response on April 19, 2013.[footnoteRef:11] The State first asserted that Mr. Bradley’s claims were barred because he did not file a direct appeal. Substantively, the State argued that each claim cannot establish ineffectiveness or prejudice under Strickland.[footnoteRef:12][footnoteRef:13] As to Claim 1, the State asserted that trial counsel properly advised Mr. Bradley of his options and there was no evidence of threat or coercion.  As to Claim 2, the State asserted that counsel did consider filing a motion to suppress but decided against it based on the facts and the law.  Finally, as to Claim 3, the State argued that Mr. Bradley waived his right to cross-examine witnesses as to their alleged inconsistencies when he signed the guilty plea form. [11:  Exhibit F.
]  [12:  Strickland v. Washington, 466 U.S. 668, 688 (1984).
]  [13:  The State also asserts that Mr. Bradley’s claims pertaining to case 1102007827 are time-barred; however, Mr. Bradley makes no claims with regard to that conviction.
] 

APPLICABLE LAW

Rule 61 and Bars to Relief.

The purpose of Rule 61 is to provide a sentenced inmate a means of collaterally attacking their convictions and sentences on constitutional grounds.  The rule provides the Court an opportunity to correct constitutional infirmities in a conviction or sentence.[footnoteRef:14]   [14:  Harris v. State, 410 A.2d 500 (Del. 1979).
] 

Superior Court Criminal Rule 61(i) sets forth the possible procedural bars to post-conviction relief: 
(1) Time Limitation.  A motion for post conviction relief may not be filed more than one year after the judgment of conviction is final or, if it asserts a retroactively applicable right that is newly recognized after the right is first recognized by the Supreme Court of Delaware or by the United States Supreme Court.
(2) Repetitive Motion.  Any ground for relief that was not asserted in a prior post conviction proceeding, as required by subdivision (b)(2) of this rule, is thereafter barred, unless consideration of the claim is warranted in the interest of justice.
(3) Procedural Default.  Any ground for relief that was not asserted in the proceedings leading to the judgment of conviction, as required by the rules of this court, is thereafter barred, unless the movant shows
(A)   	Cause for relief from the procedural default and
(B)   	Prejudice from violation of the movant’s rights.
(4) Former adjudication. Any ground for relief that was formerly adjudicated, whether in the proceedings leading to the judgment of conviction, in an appeal, in a post conviction proceeding, or in a federal habeas corpus proceeding, is thereafter barred, unless reconsideration of the claim is warranted in the interest of justice.[footnoteRef:15] [15:  Super. Ct. Crim. R. 61(i)(1-4). 
] 

	Rule 61(i)(5), however, allows the postconviction court to reach the merits of claims that might otherwise be barred. Super. Ct. Crim. R.  61(i)(5) provides: 
The bars to relief in paragraphs (1), (2) and (3) of this subdivision shall not apply to a claim that the court lacked jurisdiction or to a colorable claim that there was a miscarriage of justice because of a constitutional violation that undermined the fundamental legality, reliability, integrity or fairness of the proceedings leading to the judgment of conviction.[footnoteRef:16] [16:  Super. Ct. Crim. R. 61(i)(5).
] 

Ineffective Assistance of Counsel 

	To prevail on an ineffective assistance of counsel claim, a petitioner must show that counsel’s performance was deficient and that the deficiency prejudiced the defendant.[footnoteRef:17]  To establish deficient performance, a petitioner must demonstrate that counsel’s representation “fell below an objective standard of reasonableness.”[footnoteRef:18] The standard by which defense counsel’s actions should be measured is whether the performance was deficient as seen through “an objective standard of reasonableness” under prevailing professional norms and whether the defendant was prejudiced.[footnoteRef:19]  The defendant must overcome the presumption that “under the circumstances, the challenged action ‘might be considered sound trial strategy’.”[footnoteRef:20] [C]ounsel has a duty to make “reasonable investigations or to make a reasonable decision that makes particular investigations necessary... a particular decision not to investigate must be directly assessed for reasonableness in all circumstances, applying a heavy measure of deference to counsel’s judgments.”[footnoteRef:21]  To establish prejudice, the defendant must show that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”[footnoteRef:22]  Further, “[t]he benchmark for judging  any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.”[footnoteRef:23] [17:  Strickland v. Washington, 466 U.S. 668, 687 (1984).
]  [18:  Id. at 688.
]  [19: Id. at 687-88. 
]  [20:  Id. at 689.
]  [21:  Id. at 691.
]  [22:  Id. at 694. 
]  [23:  Cooke v. State, 977 A.2d 803, 840 (Del. 2009)(quoting Strickland at 686).
] 

	In the context of an ineffective assistance claim regarding a decision to plead guilty, the movant must show that “there is a reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and insisted on going to trial.”[footnoteRef:24] [24:  Hill v. Lockhart, 474 U.S. 52, 59 (1985).
] 

DISCUSSION OF THE CLAIMS SET FORTH BY MR. BRADLEY

Standing.
As an initial matter, it must be noted that Mr. Bradley’s claims are not barred, and the State’s position finds no basis in the law.  Delaware courts do not hear claims of ineffective assistance of counsel on direct appeal.[footnoteRef:25]  As such, his Rule 61 Motion was Mr. Bradley’s first opportunity to make these claims, and they are not barred by any provision of Rule 61. [25:  Desmond v. State, 654 A.2d 821, 829 (1994).] 

Claims.
	With the foregoing record and legal precepts in mind, the undersigned has carefully considered Mr. Bradley’s three grounds for relief.  Alas, none are meritorious.  Each will be discussed in turn.
	Claim 1 asserts, without any real evidentiary basis, that Mr. Bradley’s plea was the result of coercion and threats by Mr. Finestrauss.  The record reflects that Mr. Finestrauss made a conscientious review of the facts of the case and urged Mr. Bradley to accept the State’s plea offer, which was to a significantly lesser-included offense.  Moreover, the plea colloquy was thorough and detailed.  Mr. Bradley answered all the questions appropriately, and never indicated to the judge that he did not want to take the plea—in fact, quite the contrary.  As such, this claim finds no basis in the record.
	Claim 2 involves Mr. Finestrauss declining to file a motion to suppress evidence.  As both Mr. Finestrauss and the State point out, a motion would have been unavailing to Mr. Bradley at the Fast Track hearing.  These contested VOP hearings are a far cry from a trial.  Suppression issues are not considered, hearsay is admissible, and the burden of proof is only preponderance of the evidence.  All the jail time Mr. Bradley received was on the violation.  In fact, he probably got a better sentence by admitting the violation and accepting responsibility then he would have received had he gone to a hearing and the judge had taken testimony.  As such, the prejudice prong of Strickland  is not satisfied.
	Claim 2 also fails on its facts.  Probation officers have broad latitude to ascertain whether the address given by a probationer is correct.  When Mr. Bradley’s new address was found to be false, even according to his own father, the officers were justified in going to Mr. Bradley’s former address. While there, they were confronted with an odor of marijuana. The patdown that yielded the initial baggie of marijuana, along with Mr. Bradley’s incriminating statements, justified the additional search leading to Mr. Bradley’s arrest.  As such, it appears that Mr. Finestrauss’ assessment of the case was appropriate.
	Claim 3 asserts that Mr. Finestrauss failed to assess “key issues” in the case, such as inconsistent witness statements.  The motion is vague about how the witnesses were inconsistent.  It does not appear from the papers that any witness contradicted any other witness.  More to the point, Mr. Bradley’s plea colloquy and signing of the Guilty Plea Form make clear that he was waiving his trial rights, including the right to confront the witnesses against him.
	Given the foregoing, it is clear that Mr. Bradley’s three claims are unavailing under established law.
CONSIDERATION OF OTHER CLAIMS
	Rule 61(e) also requires the undersigned to carefully review the record to determine if any other meritorious claims can be brought.  Having performed that review, the undersigned asserts there are no meritorious claims.  Mr. Bradley’s assertion that he had issues with his counsel is undermined by his responses to the judge’s questions during the plea colloquy.  Moreover, the record is devoid of any indication that Mr. Bradley would have prevailed at trial or at a contested VOP hearing.
	What appears to have happened here is that Mr. Bradley’s counsel delivered bad news in the form of a frank assessment of the case.  He further advised Mr. Bradley that no meritorious suppression issues existed.  Although Mr. Bradley may not have liked hearing what his lawyer had to say, there is no indication that Mr. Finestrauss’ representation fell below prevailing standards of reasonableness.
	For these reasons, the undersigned attorney must conclude that no meritorious claims present themselves.
CONCLUSION
	For the reasons stated herein, the undersigned attorney respectfully moves to withdraw as postconviction counsel for Kareem Bradley.

						COLLINS & ROOP
						

						__________________________
						Patrick J. Collins 											8 East 13th Street
						Wilmington, DE 19801
						302.655.4600
						pcollins@collinsroop.com


Dated:	September 17, 2013
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