IN THE SUPERIOR COURT OF THE STATE OF DELAWARE


IN AND FOR NEW CASTLE COUNTY

KENNETH L. RODGERS
)


)


)

         v.
)





)

ID No. 91000736               


)

STATE OF DELAWARE
)

AMENDED MOTION FOR POSTCONVICTION RELIEF


Pursuant to Delaware Superior Court Criminal Rule 61 and through the undersigned counsel, Petitioner Kenneth L. Rodgers hereby moves this Honorable Court for an Order granting him postconviction relief.  He also seeks an evidentiary hearing pursuant to Rule 61(d)(4).  In support of his motion, Mr. Rodgers submits the following:
BACKGROUND AND PROCEDURAL HISTORY

General factual background.

This case involved the December 12, 1990 shooting of Brooks Armored Car guards Vincent Monterosso and Michael Salvatore as they were delivering cash to the Delaware Trust bank on Route 13 in New Castle, Delaware.  Evidence indicated that two weapons were used:  a .38 caliber revolver and a 9mm automatic.  The alleged assailants made off with bags of cash containing $613,000 in a Ryder rental truck. A high-speed pursuit ended when the truck crashed into a water tower in an industrial complex in southern New Jersey.  Prior to the crash, occupants of the vehicle were seen throwing at least one firearm over the side of the Commodore Barry Bridge.


After some foot pursuit, four individuals were taken into custody:  Christopher Long, James Llewellyn, Paul Robertson and Petitioner Kenneth Rodgers.  Both Monterosso and Salvatore succumbed to their injuries.

Procedural history.


Mr. Rodgers was indicted on two counts of Intentional Murder, two counts of 
Felony Murder First Degree, 5 counts of Possession of a Deadly Weapon During the Commission of a Felony (PDWDCF), Robbery 1st Degree, two counts of Conspiracy in the 1st Degree and one count of Conspiracy in the 2d Degree.  His court-appointed counsel was Laurence Levinson, Esquire.  


Trial began with jury selection on September 4, 1991.  On September 12 and 13, a motion to suppress certain statements of the defendants was heard.  Opening statements were given on September 17, 1991.  The trial ensued, concluding with the charge to the jury on October 10, 1991. The jury returned its verdict a day later, finding all defendants guilty of all charges, with the exception of not guilty verdicts for Robertson on the two intentional murder counts. 

Under the then-in-effect death penalty rubric in Delaware, a unanimous verdict of death was required for a capital sentence.  The jury did not unanimously approve a recommendation of death, so all four defendants were sentenced to life terms.  As to Mr. Rodgers, he was sentenced to 4 life terms plus 110 years.  

The direct appeal.


The defendants all appealed their convictions to the Delaware Supreme Court.  Mr. Rodgers and the other defendants made a claim pursuant to Batson v. Kentucky, 476 U.S. 79 (1986), asserting that the State had used its peremptory challenges in an unconstitutional manner.  Also, along with Llewellyn, Mr. Rodgers asserted that three of his five convictions for possession of a firearm during the commission of a felony should be vacated because the evidence showed only two firearms were used.
 


The appeals were consolidated.  The Delaware Supreme Court affirmed the Superior Court with respect to all the appellate claims raised.  Robertson v. State, 630 A.2d 1084 (Del. 1993).

Postconviction relief.

There was no motion for postconviction relief filed in this matter until Mr. Rodgers filed one on June 9, 2009.  Exhibit B.  Generally speaking, the motion argued that the recent case of Allen v. State, 970 A.2d 203 (Del. 2009) should apply retroactively and that the lack of an instruction pursuant to 11 Del. C. § 274 warranted postconviction relief.  

This Court appointed the undersigned to represent Mr. Rodgers.  By order dated December 14, 2010, the Court dismissed the §274 claim
 and a scheduling order was established for the presentation of any other claims for postconviction relief.


This is Kenneth Rodgers’ Amended Motion for Postconviction Relief.  He seeks an evidentiary hearing and all appropriate postconviction relief.

MR. RODGERS IS ENTITLED TO RELIEF UNDER RULE 61
Jurisdiction


Petitioner Kenneth Rodgers is a mandatory life sentenced prisoner seeking to set aside his judgment of conviction and sentence.  This is his first postconviction proceeding Mr. Rodgers raises colorable claims alleging that his conviction and sentence resulted from violations of Article I § 4 and 7 of the Delaware Constitution and Article I § 10 and the Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution. The claims herein are all constitutional claims, alleging, inter alia, due process violations,  ineffective assistance of trial and appellate counsel and the violation of Mr. Rodgers’ right to a fair trial before an impartial jury.

Mr. Rodgers further alleges that his conviction and sentence constitute a miscarriage of justice and that the constitutional violations in his conviction and sentencing undermine the fundamental legality, reliability, integrity and fairness of the proceedings resulting in his convictions.

Applicable Law
Superior Court Criminal Rule 61(i) sets forth the possible procedural bars to post-conviction relief: 

(1) Time Limitation.  A motion for post conviction relief may not be filed more than one year after the judgment of conviction is final or, if it asserts a retroactively applicable right that is newly recognized after the right is first recognized by the Supreme Court of Delaware or by the United States Supreme Court.

(2) Repetitive Motion.  Any ground for relief that was not asserted in a prior post conviction proceeding, as required by subdivision (b)(2) of this rule, is thereafter barred, unless consideration of the claim is warranted in the interest of justice.
(3) Procedural Default.  Any ground for relief that was not asserted in the proceedings leading to the judgment of conviction, as required by the rules of this court, is thereafter barred, unless the movant shows
(A)   
Cause for relief from the procedural default and

(B)   
Prejudice from violation of the movant’s rights.
(4) Former adjudication. Any ground for relief that was formerly adjudicated, whether in the proceedings leading to the judgment of conviction, in an appeal, in a post conviction proceeding, or in a federal habeas corpus proceeding, is thereafter barred, unless reconsideration of the claim is warranted in the interest of justice.

Super. Ct. Crim. R. 61(i)(1-4). 


Rule 61(i)(5), however, allows the postconviction court to reach the merits of claims that might otherwise be barred. Super. Ct. Crim. R.  61(i)(5) provides: 

The bars to relief in paragraphs (1), (2) and (3) of this subdivision shall not apply to a claim that the court lacked jurisdiction or to a colorable claim that there was a miscarriage of justice because of a constitutional violation that undermined the fundamental legality, reliability, integrity or fairness of the proceedings leading to the judgment of conviction.

Id. (emphasis added). 
Rule 61(i)(5) acts as “a general default provision, and permits [a claimant] to seek relief even if he is otherwise procedurally barred under Rule 61(i)(1)-(3).” Bailey v. State, 588 A.2d 1121, 1129 (Del. 1991). See also, Younger v. State, 580 A.2d 552, 555 (Del. 1990) (fundamental fairness exception of Rule 61(i)(5) applies where Petitioner shows he was deprived of a substantial constitutional right).  
Further, claims alleging ineffective assistance of counsel meet the “fundamental fairness” and/or “miscarriage of justice” exceptions of Rule 61(i)(5). Webster v. State, 604 A.2d 1364, 1366 (Del. 1992)(“miscarriage of justice” provision additionally encompasses all instances of fundamental unfairness). See also State v. Wilson, 2005 WL 3006781, *1, n. 6 (Del. Super. 2005) (“claim of ineffective counsel in violation of the Sixth Amendment to the United States Constitution, by its very nature, qualifies as such an exception”); State v. Wilmer, 2003 WL 751181, *3 (Del. Super. 2003); In St. Louis v. State, 2008 WL 601630 (Del. Super. 2008)(“Ineffective assistance of counsel is encompassed within the ‘miscarriage of justice’ category and the mere invocation of that term is sufficient to prevent a cursory dismissal on procedural grounds.” ) Id. at *2 (citing Felton v. State, 945 A.2d 594 (Del. 2008) (recognizing that a colorable constitutional claim will survive procedural default and time bar, but holding that defendant not entitled to (i)(5) exception because claims non-specific and without merit); State v. Boatswain, 2008 WL1724255, *1 (Del. Super. 2008) (ineffective assistance of counsel is a constitutional claim that undermines the fundamental legality, reliability, integrity and fairness of proceeding); State v. Morla, 2007 WL2566012, *3 (Del. Super. 2007) (by their nature, ineffective assistance claims are important and satisfy (i)(5))(Ex. 3); State v. Grosvenor, 2004 WL249575, *1. 


 “Colorable” claims encompass any constitutional violation that if proven would arguably require vacating the judgment of conviction. Webster, 604 A.2d at 1367. 

If “counsel’s failure to pursue a reasonable available claim is so egregious as to constitute ineffective assistance of counsel under the Sixth Amendment…,” that failure may be cause to excuse the procedural default and reverse the conviction. Shelton v. State, 744 A.2d 465, 475 (Del. 1999) (citing, Flamer v. State, 585 A.2d 736, 758 (Del. 1990); Younger v. State, 580 A.2d 552, 556 (Del. 1990). 

None of Mr. Rodgers’ claims are procedurally defaulted.


The foregoing law makes clear that Mr. Rodgers’ claims fall within the “general default provision” of Rule 61(i)(5).  None of  the claims asserted here were previously adjudicated, so the procedural bar of (i)(4) is inapplicable on its face.  Further, this is Mr. Rodgers’ first postconviction proceeding, so the provisions of (i)(2) similarly do not pertain.


This motion is admittedly filed well after the time limitations, so the provisions of (i)(1) must be considered; the same is true of subsection (i)(4), involving procedural default.  Both these bars, however, are overcome by application of the miscarriage of justice exception contemplated by subsection (i)(5).  All the claims allege ineffectiveness of trial and appellate counsel, and are colorable within the meaning of prevailing law.  In other words, this motion presents claims with sufficient particularity to satisfy this Court that they could arguably require vacation of Mr. Rodgers’ convictions. Constitutional violations involving ineffective assistance can only be presented in postconviction proceedings and fundamental fairness requires that this Court reach the merits of each claim. The sole claim not involving ineffective assistance of counsel regards the revision of the felony murder statute, and is presented here under the newly recognized right exception contained in Rule 61 (i)(1), as well as under the manifest injustice standard espoused by (i)(5).

Mr. Rodgers is entitled to an evidentiary hearing.

The Delaware Supreme Court has made clear that once a “colorable” claim is pled, the trial court may not summarily dismiss the petition, and should conduct an evidentiary hearing. See Webster, 604 A.2d at 1366. Super. Ct. R. 61(d)(4) states:

Summary dismissal. If it plainly appears from the motion for postconviction relief and the record of prior proceedings in the case that the movant is not entitled to relief, the judge may enter an order for its summary dismissal and cause the movant to be notified. 

Super. Ct. Crim. R. 61(h) states in part:

Evidentiary hearing. (1) Determination by court. After considering the motion for postconviction relief, the state’s response in the case, and any, the record of prior proceedings in the case, and any added materials, the judge shall determine whether an evidentiary hearing is desirable, … the judge shall make such disposition of the motion as justice dictates.

For each of these claims, the asserted facts, if true, would entitle Mr. Rodgers to the relief requested. The Court must accordingly grant an evidentiary hearing on each. See, Thomas v. Horn, 2009 WL 1874285 *14 (3d Cir. July 1, 2009)(citing Marshall v. Hendricks, 307 F.3d 36 (3d Cir. 2002), and remanding for an evidentiary hearing).  Only after evidence and testimony is received will the Court be in a position to fully appreciate the issues and to appropriately apply the standards set forth in Strickland v. Washington, 466 U.S. 668 (1984).


As Mr. Rodgers has pled colorable claims and submitted supporting facts, his Petition may not be summarily dismissed, and an evidentiary hearing is appropriate.  A hearing on some or all of the claims will assist the Court in making the determinations required for just adjudication of the claims.   
LAW APPLICABLE TO CLAIMS OF INEFFECTIVE ASSISTANCE OF COUNSEL


To prevail on an ineffective assistance of counsel claim,  a petitioner must show that counsel’s performance was deficient and that the deficiency prejudiced the defendant.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  To establish deficient performance, a petitioner must demonstrate that counsel’s representation “fell below an objective standard of reasonableness.”  Id. at 688.  The standard by which defense counsel’s actions should be measured is whether the performance was deficient as seen through “an objective standard of reasonableness” under prevailing professional norms and whether the defendant was prejudiced.  Id. at 687-88.  The defendant must overcome the presumption that “under the circumstances, the challenged action ‘might be considered sound trial strategy’.”  Id. at 689. [C]ounsel has a duty to make “reasonable investigations or to make a reasonable decision that makes particular investigations necessary... a particular decision not to investigate must be directly assessed for reasonableness in all circumstances, applying a heavy measure of deference to counsel’s judgments.”  Id. at 691.  To establish prejudice, the defendant must show that “there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at 694.  Further, “[t]he benchmark for judging  any claim of ineffectiveness must be whether counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just result.”  Cooke v. State, 977 A.2d 803, 840 (Del. 2009)(quoting Strickland at 686).

STATEMENT OF FACTS


The following presentation of specific facts does not encompass each fact or piece of evidence.  It is intended to provide the factual basis for the claims presented in this motion.

Pretrial media coverage.


The homicide, robbery, and lengthy chase generated intense media coverage.  Coverage in the News Journal asserted that the four defendants were members of a gang from West Philadelphia. News Journal, 12/13/90, Exhibit C. The shootings were often described in the paper as “cold blooded.”  See, e.g., News Journal, 12/14/90, Exhibit C. The newspaper and other media accounts frequently featured photographs of the four defendants, dubbed by the newspaper as “The Philadelphia Four.” The daily media coverage also detailed the medical condition of Mr. Monterosso, who eventually succumbed to his injuries on January 13, 1991, just hours after his son was born.  See, e.g., News Journal, 1/13/91, Exhibit C.


In his journal article Governing through rime as commonsense racism:  Race, space and death penalty “reform” in Delaware, University of Delaware professor Benjamin D. Fleury-Steiner described the media coverage surrounding the case:

In the first month after the crime and arrests of Rodgers, Long, Llewellyn and Robertson, the case received prominent news coverage in [The News Journal.] In the first two days after the arrests, perhaps not surprisingly given the drama of the crime and the televised coverage of the subsequent police chase across state lines, there was near saturation coverage in the local media. On 13 December 1991[sic], five separate front page stories about the case appeared…

Punishment & Society, 2009 11:5 at 11. Exhibit D.


Professor Fleury-Steiner wrote that media coverage portrayed the Philadelphia Four as “dangerous, immoral outsiders who must receive the death penalty,” while focusing on the victims as fathers, husbands, and upstanding citizens.  Id. 

Eyewitness testimony.

The State presented numerous eyewitnesses at trial.  Generally, each witness described his or her location at the time of the shooting, then described what they saw.     The following is a synopsis of the relevant testimony of each eyewitness:

· Larry Riddle was a bank customer who pulled up to the bank to use the MAC machine. As he was backing out of his parking space, he saw the two guards unloading sacks of money onto a cart. (Tr. 9/19/91 at 9)  He saw a black male, about 6 feet tall, approach the guards and begin shooting.  The man had on black pants, a hat, sunglasses, and a tan trench coat (Tr. 9/19/91 at 19)  Then he saw a second black male, huskier than the first, wearing a rusty orange plaid hunting jacket.  The two males ran away towards the 7-11 store, each carrying a sack. (Tr. 9/19/91 at 26)  On cross examination, he stated that he did not see a gun in the hand of the second assailant. (Tr. 9/19/91 at 81)  He also agreed that he had seen newspaper photos of the orange plaid jacket, and he did not know for sure whether his recollection came from perception of the event or from the newspaper. (Tr. 9/19/91 at 72)

· Frederick Bartholf was stopped at the intersection of Route 13 and Bacon Avenue.  From that vantage point, he saw the shooter with the red wool hat, black pants, and tan trenchcoat. (Tr. 9/19/91 at 135)  He also saw a “second shooter,” who wore a dark hat and a short dark coat.  This person was about 5’10”, a little shorter than the first man. (Tr. 9/19/91 at 153)  Both men ran away from the shooting scene with money bags.

· Maria Bartholf was in the car with Frederick Bartholf.  She also saw the shooter in the tan trenchcoat and red knit cap. (Tr. 9/19/91 at 237)  Then she saw a second person with a dark cap and dark coat.  She could not identify if the coat was solid or patterned (Tr. 9/19/91 at 245)  Ms. Bartholf was shown the plaid jacket and said that this was not the jacket she saw the second person wearing. (State’s JJ) (Tr. 9/24/91 at 40)  It was more similar to the dark short jacket identified as State’s KK.  (Tr. 9/24/91 at 41)

· Victor Kozlowski was a passenger in a truck southbound on Route 13. He saw the first male, wearing a brownish knee length coat and black dress pants. (Tr. 9/24/91 at 71)  The second person, shorter than the first, was wearing a dark hooded jacket and light pants. (Tr. 9/24/91 at 75)  Like the other witnesses, he did not see where the second person came from.  However, he did see both men run towards the 7-11. (Tr. 9/24/01 at 80)  He saw a guard on the ground reholster a firearm (Tr. 9/24/91 at 81)  According to Kozlowski, neither man was wearing the plaid orange coat. (Tr. 9/24/91 at 100)

· Kenneth Roush was in the parking lot of Peg’s Place, a nearby restaurant.  He saw the two guards approached by a man in a trench coat, who fired at the guards.  He then saw a person in a plaid hunting jacket shoot as well.  He testified that the two men ran off together (Tr. 9/25/91 at 178-179) He described the first man as about 6 feet tall and wearing shiny pants and a trench coat, and the second man as shorter and stockier. (Tr. 9/25/91 at 194-195)  He also stated the second man was wearing sunglasses. (Tr. 9/25/91 at 207)

· Laurel Turner was a Delaware Trust employee. She was working at the walk up window and heard the shots.  She saw only one person only, a 6 foot tall man wearing a trench coat. (Tr. 9/25/91 at 291)

· Wayne Moses was another Delaware Trust employee.  He heard the shots and saw an individual with a gun in his hand picking up a money bag.  (Tr. 9/25/91 at 314)  He stated that the individual was wearing a long black coat that looked like leather, and was wearing sunglasses and a hat (Tr. 9/25/91 at 320)  He did not see another individual.

· Eugene Ganderton was the third guard with the Brooks Truck.  He heard about 10 shots and saw a black man wearing a long, dark coat firing his gun.  (Tr. 9/26/91 at 367-369)  He described this person as a black male approximately 6 feet tall and holding a black gun. (Tr. 9/26/91 at 371) After seeing the man in the black coat, he turned and saw another black male running alongside the truck, wearing a tan trench coat and a hat. (Tr. 9/26/91 at 373) The individual in the tan trench coat was tall and lanky and was firing his weapon at Michael Salvatore (Tr. 9/26/91 at 379)  Upon cross examination, Mr. Ganderton confirmed that one shooter was wearing a long dark coat, similar to State’s KK, and the other shooter was wearing a tan trench coat similar to State’s HH.  (Tr. 9/26/91 at 388, 390) Ganderton confirmed that the two men passed by him at a distance of about 6 feet, and he had them in continuous view throughout the incident.  (Tr. 9/26/91 at 394-395)   He further testified that neither man was wearing a coat similar to State’s JJ, the red or rust colored hunting jacket. (Tr. 9/26/91 at 396)  

· Timothy Loveland, a piano delivery driver, was in a truck at the intersection of Route 13 and Bacon Avenue.  He heard 6-7 shots and looked in the direction of the bank. (Tr. 9/26/91 at 426)  He saw two individuals:  the first was tall and wearing a tan “London Fog” type overcoat.  The second was shorter than the first and was wearing a dark, black ski jacket and a red-orange hat.  Both men were carrying guns. (Tr. 9/26/91 at 436-438) The man in the tan trench coat was thin and the man in the dark coat was stockier. (Tr. 9/26/91 at 441)  Both men ducked into a hole in the fence and went towards the 7-11 store. (Tr. 9/26/91 at 440)  Mr. Loveland was shown the various jackets marked for identification.  He stated that State’s KK was very, very similar to the coat worn by the second individual and State’s HH was similar to the light tan “London Fog” type coat worn by the first man. (Tr. 9/26/91 at 444-445)  Loveland testified that he did not see anyone wearing anything that looked like State’s JJ, the plaid hunting jacket. (Tr. 9/26/91 at 446)

· Richard Napolski was the co-worker of Timothy Loveland.  When he first looked to his left he saw an individual of medium height wearing a waist length dark coat and holding a pistol. (Tr. 9/26/91 at 465)  The second individual he saw was about 6 feet and thinner.  He was wearing a trench coat, similar to State’s HH but lighter, and holding a money bag in his left hand and a pistol in his right. (Tr. 9/26/91 at 469)

· Pamela Watts was  a customer at the bank’s drive up window.  She heard what she thought was a car backfiring. (Tr. 9/26/91 at 496-497)  In her rearview mirror, she saw a man running, wearing a tan trench coat and dark pants (Tr. 9/26/91 at 498)  She did see a second figure, but only was able to see that the person was black and wearing dark pants. (Tr. 9/26/91 at 499)

· Sue Ellen Dudley was a customer at the bank, along with her friend, Johnette Bell.
  Dudley heard gunshots.  She saw a man wearing a red plaid shirt who was heavier than average.  She did not see anything in his hands. (Tr. 9/26/91 at 561)  Dudley also saw a second man, wearing a tan trench coat and carrying a moneybag. (Tr. 9/26/91 at 563)  During the cross-examination of Ms. Dudley, Llewellyn blurted, “Yeah, I have a problem. Subject is boring.” (Tr. 9/26/91 at 572)   He made other outbursts during Dudley’s testimony.
· Johnette Bell testified that she heard gunshots and saw two men running along the side of the bank.  She described one man as wearing a darkish tan trench coat. (Tr. 9/27/91 at 611)  He was holding a gun in one hand and a moneybag in the other hand. (Tr. 9/27/91 at 612)  She did not get a good look at the other person. (Tr. 9/27/91 at 617)

· Robert Rodriguez was in his car just leaving the 7-11 store when he saw the Brooks guards being robbed.  He saw two men running:  one had a beige trench coat on while the other was wearing a red and black plaid jacket. (Tr. 9/27/91 at 745-747)  He said the two men were about the same size.   Rodriguez saw a gun in the hand of the man wearing the red and black plaid jacket.  He agreed that State’s JJ was similar to the jacket he saw. (Tr. 9/27/91 at 764) Rodriguez also saw a third man wearing a black jacket. (Tr. 9/27/91 at 760)  

Clothing worn by the defendants when apprehended.

The State established through the testimony of Detective Mark Daniels that the defendants were wearing the following clothing when apprehended:

· Robertson was wearing a black and multicolored plaid flannel shirt, jeans and work boots.

· Llewellyn was wearing a black jacket, light colored jeans, and sneakers.

· Mr. Rodgers was wearing jeans, sneakers, and a plaid flannel shirt.

(Tr. 9/27/91 at 705-713)  


The State introduced the clothing into evidence and had mannequins shown to the jury with the clothing from the three individuals.  The State did not dress a mannequin with Long’s clothing because he was not wearing his tan trenchcoat when apprehended. (Tr. 9/27/91 at 641)

The chase and apprehension.


Numerous police officers testified about the chase of the Ryder rental truck, which resulted in the truck crashing into a water tower in an industrial complex near the Commodore Barry Bridge in Pennsylvania. (Tr. 9/30/91 at 67)  At least one gun was thrown from the truck during the pursuit. (Tr.9/30/91 at 158)  Mr. Rodgers was confirmed by officer testimony to be the driver of the Ryder truck. (Tr. 9/30/91 at 187)

Statements made by the defendants are admitted into evidence.

On October 1, 1991, the State made clear its intention to call police witnesses who would testify to certain statements made by various codefendants.
 (Tr. 10/1/91 at 3)  There followed an argument regarding Bruton issues with the statements.  The State sought to admit the statements as offered, but the defense attorneys sought to replace the word “we” with the word “I” in certain of the statements. After hearing from all counsel, the Court decided to require the substitution of the word “we” with “I” when applicable. (Tr. 10/1/91 at 19) In addition, the trial judge commented:

…I would like to mention for record purposes that ever since I was assigned to this case I’ve been waiting for motions to sever and, as a matter of fact, I think in many of our conferences, I invited motions to sever and never received one…I’m going to make a perfectly clear and clean record in this case and I’m going to request the state [sic] to redact or to edit that statement to fall clearly under Bruton with such a pronoun.  I cannot see causing another error in this trial.
 That’s just not going to happen.

(Tr. 10/1/91 at 16-17)


The statements of the defendants that were admitted into evidence were as follows:

· ROBERTSON:  “Times were tough. It was done for Christmas.” (Tr. 10/1/91 at 66)

· LONG: “Santa Claus is in the bag.” (Id.)

· LONG:  If he (Long) had had a “gat” he would have took two or three cops out with him. (Tr. 10/2/91 at 62)

· LONG:  He (Long) had nothing personal against the guards and they had a job to do…and he had a job to do and he did it. (Id.)

· LONG:  He (Long) wanted a death sentence because he did not believe in life after death. (Tr. 10/2/91 at 63)

According to the officer who heard these statements, Long’s demeanor was “calm, and at times joking and laughing.” (Tr. 10/2/91 at 64)

· LONG:  (to a police officer)  “I don’t like you.  I wish you came around the side of the truck and I had my gun, because I would have shot you in the forehead because I know you wearing a vest.” (Tr. 10/2/91 at 124)

· LONG: “I wanted to die.  I wanted to stop on the bridge so I could jump.  But I hung in there because I wanted to take at least three of you out with me.” (Tr. 10/2/91 at 125)

· LONG: (to a police officer)  “I would love to see you sucking on the barrel of my nine millimeter while I pull the trigger.” (Tr. 10/2/91 at 126)

· RODGERS: “You don’t have me for murder, maybe burglary, but not murder.” (Tr. 10/2/91 at 184)

· LLEWELLYN:  He (Llewellyn) fucked his life up.  He (Llewellyn) asked how the guards were and asked if they had died. (Tr. 10/2/91 at 192)

· LONG: (while being transported down I-295 past the murder scene) “I know this area. This place looks familiar.” (Tr. 10/2/91 at 222)

· LONG:  (near the murder scene) “I’m having flashbacks, somebody died there. Get me out of here.” (Tr. 10/2/91 at 224) The officer testified that when Long made this statement, his demeanor was cocky and he didn’t seem to care or have remorse for what happened. (Id.)

· LONG:  (to an officer as they were passing by a Brooks truck on Route 13)  “Right on time. Hey, give me your gun, man.  We can get six hundred thousand plus dollars over there.” (Tr. 10/2/91 at 227)

· LONG: “Do you know how heavy it is to carry $600,000?” (Tr.  10/2/91 at 228)
Evidence of Mr. Rodgers’ ownership of a 9mm handgun.


On the morning of October 7, 1991, the State notified the Court and counsel of its intention to move into evidence gun records involving Long and Mr. Rodgers.  Their attorneys made oral motions for exclusion, which were denied. (Tr. 10/7/91 at 10-11) No requests for a limiting instruction were made by any counsel.


The evidence indicated that Mr. Rodgers had registered a 9mm handgun on May 18, 1987 and another 9mm handgun on August 11, 1989.  (Tr. 10/ 7/91 at 19-20) There was no record that Mr. Rodgers transferred these weapons to another party.

Courtroom incidents.


The trial was marked by several incidents involving certain of the defendants in the presence of the jury.


On September 26, 1991, Long passed a note on a piece of yellow legal paper to Llewellyn.  When the corrections officers tried to obtain the paper, Llewellyn ate it. (Tr. 9/26/91 at 486)  Mr. Capone, Robertson’s lawyer, told the Court that if such incidents continued, a mistrial application may be warranted.  Llewellyn and his counsel was ordered to change places with Mr. Rodgers and his counsel, in order that Long would not be able to pass any more notes.  The judge told the jury it was for the convenience of the Court. (Tr. 9/26/91 at 490)


During the testimony of Sue Ellen Dudley, Llewellyn was making a disruption and the Court asked Mr. Bernstein to see if he had a problem.  Llewellyn stated, “Yeah, I have a problem. Subject is boring.” (Tr. 9/26/91 at 572)  Later, he blurted out, “I don’t know why she said red.  I had a black jacket on.”  While the jury was being ushered out, Llewellyn stated, “It was a black jacket. You didn’t see a red jacket.” (Tr. 9/26/91 at 587) Outside the presence of the jury, he went on to say, “the other two guys are innocent.” (Tr. 9/26/91 at 588)  Defense counsels’ mistrial applications were denied.


On September 27, 1991, Ms. Dassel approached to make a record that Llewellyn was frequently turning around in his chair and trying to engage Mr. Long in conversation.  (Tr. 9/27/91 at 715-716)  The Court once again admonished Mr. Llewellyn, who explained that during the incident he had lost an expensive Gucci watch. (Tr. 9/17/91 at 717-718)


On September 30, 1991, at the lunch recess, Llewellyn requested, through counsel, to be absent from the proceedings.  As he stated, “To be honest with you, I’m getting tired of the lies.”  (Tr. 9/30/91 at 137)  After a colloquy, Court granted the request and admonished the jury not to consider the fact that Llewellyn had decided not to be present. (Tr. 9/30/91 at 142)  On October 1, 1991, however, Llewellyn decided to be present.  (Tr. 10/1/91 at 3)


On October 1, 1991, the Court recessed early for the day due to security concerns in the courtroom.  The judge noted, “Everybody involved in the case, state’s [sic] attorneys, defense attorneys, are extremely concerned at this time about security in the courtroom, the defendants are concerned about strange people appearing in the courtroom. Nobody seems to know who they are.”  (Tr. 10/1/91 at 112-113)  The court ordered the bailiffs to do a thorough search of the courtroom, partly because a clerk noted that “two black gentlemen” in the courtroom, one doing something with his hands. (Tr. 10/1/91 at 114)  Mr. Rodgers’ lawyer, Mr. Levinson stated, “…it’s distracting defense counsel is why I brought it up…we do find it hard to concentrate so we can effectively represent our clients.”  (Id.)

On October 2, 1991, while various police officers were testifying about spontaneous statements made in their presence by the defendants, Trooper Ennis was asked if he ever stated to Llewellyn that he was lucky the Delaware State Police did not capture him.  Ennis replied in the negative.  Llewellyn called out, “he’s lying.” (Tr. 10/2/91 at 137)


October 3, 1991 brought further concern to the Court; the judge asked for a conference of the attorneys in the robing room.  Counsel for Llewellyn noted his client was very jumpy and looking at “two black guys” who walked into the courtroom carrying satchels of some sort. (Tr. 10/3/91 at 55)   Llewellyn wrote down times and was visibly upset when the Court recessed prior to 11:30.  All the defendants except Mr. Rodgers asked their attorneys when court would be finished for the day.  (Tr. 10/3/91 at 56)  Counsel expressed concern about their ability to concentrate.  Mr. Levinson stated, “…we’re not comfortable enough to devote our full time and attention to what we should be doing today because of this extreme concern with time.” (Id.)  Mr. Levinson noted that Capitol Police had searched the bags, but stated, “We can’t concentrate.  That’s the problem.  We can’t concentrate because of this.” (Tr. 10/3/91 at 57)


It appears from the record that the two men with the satchels were not watching the trial.  They were making eye contact with the defendants and looking at the jury box. (Id.)  After further discussion, it was decided to put Llewellyn in shackles, and his seat was once again moved to minimize the jury’s view. (Tr. 10/3/91 at 67-68)
Discussion regarding accomplice liability at the prayer conference.


A prayer conference was held on October 8, 1991.  When discussing the possible instructions regarding accomplice liability, the trial judge stated his intent to use the instruction from Claudio v. State, 585 A.2d 1278 (Del. 1991).  Mr. Walther pointed out, “The problem is that was a felony murder case.  If you’re going to use Claudia, [sic] you have to tell the jury that Claudia only applies to the Felony Murder. You have to give two accomplice liabilities.”  The judge replied, “I don’t want to do that.  That would make it more confusing.” (Tr. 10/8/91 at 108). 


The trial judge noted, “The State has a hell of a problem on intentional killing, as far as Rodgers and Robertson.” (Tr. 10/8/91 at 111)  The State persisted in asserting that the intentional murder counts required a different accomplice liability instruction.  The Court replied, “I can’t instruct on every extreme possibility,” and the discussion moved to other topics.  Counsel for Rodgers did not contribute to the discussion or make any applications. (Tr. 10/8/91 at 112)
The verdict.

The State rested on October 8, 1991.  No defendant put on a defense case.  Closing arguments were held on October 9, 1991, and the jury was given instructions on October 10, 1991.  On October 11, 1991, the jury returned verdicts of guilty on all counts as to Mr. Rodgers, Long and Llewellyn.  Mr. Robertson was not convicted of the intentional murder counts, but was found guilty of all other charges.

CLAIMS FOR RELIEF

Claim 1:  Trial counsel was ineffective for failing to file a motion to transfer the venue of this case from New Castle County; Mr. Rodgers’ rights under Article I § 7 of the Delaware Constitution and the Fifth, Sixth and Fourteenth Amendments to the United States Constitution were violated.

Applicable Law


The Sixth Amendment to the United States Constitution and Article I, section 7 of the Delaware Constitution guarantee criminal defendants a trial by an impartial jury.  A defendant asserting a claim predicated on prejudicial pre-trial publicity must generally establish that the venire was prejudiced by pre-trial media reports.  Superior Court Criminal Rule 21 was promulgated to comply with the Sixth Amendment requirement of trial by an impartial jury.  Rule 21 provides that a criminal defendant should be granted a change of venue upon a showing that there exists a “reasonable likelihood” of prejudice against the defendant.  McBride v. State, 477 A.2d 174, 185 (Del. 1984).  The defendant must show that potential jurors were prejudiced in fact by pre-trial publicity.  Irwin v. Dowd, 366 U.S. 717, 728 (1961).  The Delaware Supreme Court has stated that “prejudice may be presumed when a moving party proffers evidence of highly inflammatory or sensationalized media coverage prior to trial.”  McBride v. State, 477 A.2d at 185 (citations omitted).  A decision regarding change of venue rests in the sound discretion of the trial judge.  Reilly v. State, 496 A.2d 997 (Del. 1985).

Argument


This was among the most highly sensationalized and widely covered cases in the annals of Delaware criminal jurisprudence.   It involved a close range shooting described in the media as “cold-blooded,” the theft of $613,000, and a multi-state high speed chase culminating in the capture of the defendants.   Further, there was a racial element to the coverage, in that the “Philadelphia Four,” as they became known, were all black men portrayed as members of a west Philadelphia gang. The victims, white males, were Delawareans and portrayed as family men.  Further community passion was inflamed by the eventual death of Mr. Monterosso just hours after his son came into the world.  


As Professor Fleury-Steiner wrote, this case received “saturation coverage” in the media.  The coverage was certainly highly sensationalized within the meaning of McBride.  Yet the record reflects that trial counsel failed to file a motion for the court to consider transferring the case to Kent or Sussex county; in fact, on information and belief, Rodgers’ counsel did not even take the step of commissioning a venue study to determine the extent of the prejudice to Mr. Rodgers in New Castle County.  There is no rational trial strategy that could justify this failure.  The ineffective assistance of counsel as to the venue issue inexorably led to the abrogation of Mr. Rodgers’ right to a fair trial before an impartial jury, guaranteed to him by the Delaware and federal constitutions.  

Claim 2:  Trial counsel was ineffective for failing to file a motion to sever Mr. Rodgers’ case from his codefendants; as a result, his rights under Article I § 7 of the Delaware Constitution and the Fifth,  Sixth and Fourteenth Amendments to the United States Constitution were violated.

Applicable law.

Judicial economy and efficiency favor joint trials pursuant to Superior Court Criminal Rule 8; however, if the joinder will result in a reasonable probability of substantial injustice and denial of a fair trial severance of the defendants is warranted.  State v. Skinner, 575 A.2d 1108, 1119 (Del. 1990).  See also Del. Super. Ct. Crim.  R. 14.  The moving defendant bears the burden of demonstrating substantial injustice and unfair prejudice in order to show that severance is warranted.  Outten v. State, 650 A.2d 1291, 1298 (Del. 1994).


Courts typically analyze four factors when considering a motion to sever defendants:

(1) Problems involving a co-defendant’s extra-judicial statements; (2) an absence of substantial independent evidence of the movant’s guilt; (3) antagonistic defenses as between the co-defendant and the movant; and (4) difficulty in segregating the State’s evidence as between the co-defendant and the movant.

Floudiotis v. State, 726 A.2d 1196, 1210 (Del. 1999).  If any one of the four factors exist, severance may be appropriate.  Id.

Delaware courts have granted severance where the jury must reject one defendant’s defense in order to accept the other.  Bradley v. State, 559 A.2d 1234, 1241 (Del. 1989).  In fact, the effect of each defendant blaming the other brings what is tantamount to a second prosecutor into the courtroom, thereby denigrating the defendant’s right to a fair trial.  See United States v. Tootick, 952 F.2d 1078, 1082-83 (9th Cir. 1991).  



In Bruton v. United States, 391 U.S. 123, 20 L. Ed. 2d 476, 88 S. Ct. 1620 (1968), the United States Supreme Court held that the admission of a non-testifying co-defendant's confession which inculpates the accused in a joint trial violates the Confrontation Clause of the Sixth Amendment because it denied him the right of cross-examination. See also Floudiotis, 726 A.2d at 1212 ("The admission of a non-testifying co-defendant's statement that tends to incriminate the defendant violates the Confrontation Clause."). In Floudiotis, however, the Court found that through properly redacted statements to eliminate any reference to the defendant, the trial court can eliminate any Bruton concerns. To avoid violating the Confrontation Clause, redactions must make the statement sufficiently generic to eliminate any linkage between the defendant and the co-defendant’s statements. See, e.g., Blodgett v. State, 310 A.2d 628, 630 (1973).

Argument


Putting Bruton to the side for a moment, the case demanded a motion for severance.  There was far less evidence of Mr. Rodgers’ culpability then there was of Long and Llewellyn’s culpability.  The eyewitnesses were essentially united in their accounts of the trenchcoated Long approaching the guards and firing at the guards.  A reasonable summary of the eyewitness testimony is as follows, given the clothing exhibits submitted by the State:

· Riddle saw Long shooting and Mr. Rodgers running away carrying a sack.

· Mr. Bartholf saw Long shooting and a “second shooter,” Llewellyn (short dark coat)

· Mrs. Bartholf saw Long shooting and Llewellyn as the second person.  She specifically excluded Mr. Rodgers’ red flannel hunting shirt.

· Kozlowski saw Long and Llewellyn.  He excluded Mr. Rodgers’ shirt.

· Roush saw Long and Rodgers.

· Turner saw Long only.

· Moses probably saw Long.  He only saw one person.

· Ganderton saw Long and Llewellyn both shooting, from a distance of six feet.  He did not see Rodgers.

· Loveland saw Long and Llewellyn.  He did not see Rodgers.

· Napolski saw Llewellyn (waist length dark coat) as well as Long.

· Watts saw Long and could not describe the second figure.

· Dudley saw Rodgers (with nothing in his hands) as well as Long with a moneybag.

· Bell saw Long and did not get a look at the second person.

· Rodriguez saw Long as well as Rodgers, who he said had a weapon in hand. He also saw Llewellyn.


In summary, of the fourteen witnesses, all identify Long, and several identify Llewellyn.  The person closest to the action was Ganderton, the third Brooks guard, who saw Long and Llewellyn firing guns from a distance of six feet.  The only witness who claims to have seen a gun in Rodgers’ hand was Rodriguez, who was across the street at the 7-11 store.  It would be reasonable to parse all the evidence and determine that Mr. Rodgers was outside the truck at some point, but not involved in the shooting.


Given the testimony regarding the defendants’ respective roles, it is clear that severance was warranted.  In a murder case such as this, it would be inconceivable to expect a jury to overcome the tendency to impermissibly aggregate the evidence. This abrogation of fair trial rights is precisely what the fourth Fluoditis factor should prevent.  Trial counsel, by failing to file a motion to sever, essentially invited the jury to paint Mr. Rodgers with the same brush as they were painting Long and Llewellyn.


Further, the unchallenged joinder of the defendants ran afoul of the prohibition on joinder when the defenses are antagonistic.  In this case, the defenses were antagonistic as to the intentional murder counts and related charges.  Long certainly and Llewellyn likely had no plausible defense to these charges. Mr. Rodgers did.  There was scant to nil evidence that he had formulated an intent to kill the two men, unlike Long and Llewellyn who aggressively approached them and fired at point blank range, then laughed and bragged about it.  Joinder is unconstitutionally inappropriate a jury has to decide among different and antagonistic defenses, as was the case here.


The Bruton problem in this case was egregious.  It would be hard to imagine more prejudicial statements than the ones made by Long and Llewellyn.  They admitted guilt, they denigrated the crime, and they mocked the victims and the police.  There is no amount of redaction or pronoun modification that could possibly remove the stain of these statements upon Mr. Rodgers’ right to a fair trial before an impartial jury. Even the trial judge repeatedly invited motions to sever, but none were filed.  Of course, the trial judge was correct: this was a case that had to be severed.  The fact that trial counsel failed to do so constitutes ineffective assistance of counsel, entitling him to postconviction relief.  


Since a motion to suppress was filed on behalf of Mr. Rodgers, and there was some argument at trial about the admissibility and redaction of the statements, appellate counsel was ineffective for failing to raise the severance issue on direct appeal.

Claim 3:  The jury was improperly instructed on accomplice liability and should have been instructed on lesser-included offenses of murder first degree; trial counsel was ineffective for failing to request proper instructions.

Applicable law.


A defendant in a criminal case has an unqualified constitutional right to have his jury instructed in a manner that comports with the substantive law. Claudio v. State, 585 A.2d 1278, 1282 (Del. 1991)  Of course, defendant’s are not entitled to any instruction they request; the instruction must be relevant and appropriate based on the facts and circumstances of the case. Probst v. State, 547 A.2d 114, 120 (Del. 1988)  


The Delaware Supreme Court has held that jury instructions must be “reasonably informative and not misleading, judged by common practices….” Cabrera v. State, 747 A.2d 543, 544 (Del. 2000), (quoting Baker v. Reid, 57 A.2d 103, 109 (Del. 1948)). Jury instructions are deficient if they undermine the jury’s ability to “intelligently perform its duty of returning a verdict.” Id. at 544, (quoting Storey v. Castner, 314 A.2d 187, 194 (Del. 1973)).   


The principles of accomplice liability are codified in Delaware at 11 Del. C. § 271 et. seq.  In relevant part, section 271 provides:
A person is guilty of an offense committed by another person when:

. . .

(2) Intending to promote or facilitate the commission of the offense the person:

a. Solicits, requests, commands, importunes or otherwise attempts to cause the other person to commit it; or

b. Aids, counsels or agrees or attempts to aid the other person in planning or committing it; or

. . .

11 Del. C. § 271

When offenses are divided into degrees, and accomplice liability is alleged, the provisions of 11 Del. C. § 274 become operative:

“When, pursuant to § 271 of this title, 2 or more persons are criminally liable for an offense which is divided into degrees, each person is guilty of an offense of such degree as is compatible with that person's own culpable mental state and with that person's own accountability for an aggravating fact or circumstance.” 

  
In order to determine the defendant’s individual mental state and culpability, the jury must be instructed, as a matter of statutory mandate, on lesser-included offenses.  Allen v. State, 970 A.2d 203 (Del. 2009). As the Allen court held, the inquiry involves a two-step process: 

First, the jury must decide whether the State has established that the defendant  was an accomplice to a criminal offense committed by another person. . . .

Second, if a defendant is found liable for a criminal offense under a theory of accomplice liability, and if that offense is divided into degrees, then the jury must determine what degree of the offense the defendant committed. That conclusion must be based on an individualized determination of the defendant's mental state and culpability for any aggravating fact or circumstances. This inquiry implicates the provisions of Section 274.

Allen at 213. (emphasis in original)


The murder first degree statute encompasses, inter alia, intentional murder and felony murder.  In 1990, those statutes were 11 Del. C. §§ 636(a)(1) and (a)(6), respectively.  The accomplice liability principles differ as to each of those subsections.

Chance liability: intentional murder.


Although the seminal case of Chance v. State, 385 A.2d 351 (Del. 2006) was not decided until 1996, it is clear from the legal principles were in place as of the 1973 revisions to the Delaware Criminal Code.  Chance at 355-358.  The common law distinction of principal and accomplice were abolished and gave way to the statutory scheme of commensurate responsibility.  As the Commentators noted of a hypothetical situation in which A assists B in an assault that results in a homicide, 

even though A is liable for the offense of homicide that results from an agreement to aid B in an unlawful assault, the degree of homicide offense for which A and B are guilty depends upon their own respective "culpable mental states." 11 Del. C. § 274. In fact, the Delaware commentary expressly provides that Section 274 "allows one party to be convicted of first-degree murder, for example, when the other's mental culpability makes him [or her] guilty only of second degree murder." 

Chance at  357, citing DELAWARE CRIMINAL CODE WITH COMMENTARY 52-53 (1973).

As such, since 1973, it is a matter of Delaware law that if a jury finds a principal-accomplice relationship existed, then the jury must determine his criminal liability according to his own mental state and responsibility for any aggravating factor—independently and without regard for the culpability of the principal or another accomplice.  Chance at 359.

Claudio liability: felony murder

The analysis changes under the rubric of the felony murder statute.  When the alleged act is not a homicide but, for example, a robbery, and as a consequence,  a homicide occurs, the jury’s analysis does not hinge on the actor’s mental state, but whether the consequential crime was reasonably foreseeable. Claudio v. State, 585 A.2d 1278, 1282-83 (Del. 1991).  


In other words, once a jury finds unanimously that a principal-accomplice relationship existed, the jury is relieved of a duty to consider each actor’s mental state, but instead must determine whether the consequential homicide was reasonably foreseeable under the circumstances.  Claudio at 1282.

Argument
Failure to instruct on lesser-included offenses

Mr. Rodgers’ Delaware and federal constitutional rights were violated when trial counsel failed to seek lesser-included offenses on the four murder charges.  As a matter of Delaware law, they are required in principal-accomplice cases when the offense is divided into degrees.  Being improperly instructed, the jury never evaluated Mr. Rodgers’ own culpable mental state for the homicides.  There is significant evidentiary support for the concept that Mr. Rodgers was not armed, did not have a gun, and did not intend that murders occur.  That does not mean that he was not liable for some degree of homicide, but the jury was only given one choice: first degree murder.  


This egregious violation of Mr. Rodgers’ constitutional rights demand the setting aside of the murder convictions.  His counsel’s performance was deficient, resulting in significant prejudice.  Further, his appellate counsel was ineffective for not raising the issue on appeal.  Although not raised below, the issue could have been raised in a plain error posture.

Confusing and inadequate accomplice liability instruction.

As previously noted, Mr. Walther for the State tried to convince the judge that the jury instructions required “two accomplice liabilities,” because the Claudio instruction only applied to felony murder.  He was correct in that assertion but the trial judge refused, stating, “That would make it more confusing.”  Counsel for Mr. Rodgers made no application in this regard.


Mr. Rodgers was clearly entitled to a Chance instruction on the intentional murder counts, which should have been given with sufficient particularity to make clear that it applied to those counts.  (The jury instructions are attached as Exhibit E; the pattern Chance instruction is attached as Exhibit F.)  The failure to so instruct the jury worked a prejudice upon Mr. Rodgers of constitutional dimension.  


The jury was left with no option but to consider Mr. Rodgers’ culpability for the intentional murder counts in the wrong context: that of a felony murder.  As such, Mr. Rodgers’ case was decided by a jury that was inadequately instructed in that they could not make the mandated determination of his own culpability.  This error was so fundamental as to require vacation of these convictions. Trial counsel’s performance was deficient for failing to request a Chance instruction, or at least lend support to Mr. Walther’s entreaties to the Court.   Appellate counsel was ineffective for failing to raise this issue on appeal.

The “natural and probable causes” instruction.

At the conclusion of the accomplice liability instruction, the court gave the following charge:

Now, there is another rule of law which has application here. It is the law that all persons who join together with a common intent and purpose to commit an unlawful act which, in itself, makes it not improbable that a crime not specifically agreed upon in advance might be committed, are responsible equally as principals for the commission of such an incidental or consequential crime, whenever the second crime is one in furtherance of or in aid to the originally contemplated unlawful act.

Exhibit E.


As noted in the prayer conference, this was the same instruction the judge gave in Claudio, despite the fact that this very language (using a double negative) was held to be “somewhat awkward in its phraseology.” Claudio at 1283.  Moreover, the instruction introduced more confusion upon the jury’s consideration of Mr. Rodgers’ role in the homicides.  The instruction introduced the term “not improbable,” which is a different standard than “reasonably foreseeable.”  Further, the instruction invites the jury to consider all the defendants equal as principals, obviating the requirement to consider their respective culpability, or even to determine whether a principal-accomplice relationship existed among Mr. Rodgers and his codefendants.  Finally, there was no language in any of the instructions that could guide the jury as to what instruction applied to what counts.  This instruction removed from consideration the jury’s proper consideration of the felony murder counts as well, as they were told not to consider whether Mr. Rodgers was a principal or accomplice.  The resulting problem was that Mr. Rodgers could not get consideration on the felony murder counts of his role as an accomplice or his relative degree of culpability.


Simply stated, the instructions on accomplice liability amounted to significant misstatements of the law presented in a confusing and contradictory manner.  There was no way for the jury to make the appropriate determinations with respect to Mr. Rodgers’ criminal liability. In combination, these errors amount to a violation of Mr. Rodgers rights under the Delaware and federal constitutions, brought about by ineffective assistance of counsel. Appellate counsel was deficient for failing to raise any of these issues on direct appeal.


Given the foregoing, Mr. Rodgers is entitled to relief.

Claim 4:  Trial counsel was ineffective in failing to request a Probst instruction, resulting in a violation of Mr. Rodgers’ rights under Article I § 7 of the Delaware Constitution and the Fifth,  Sixth and Fourteenth Amendments to the United States Constitution.

Applicable law.


In Probst v. State, 547 A.2d 114 (Del. 1988), the Delaware Supreme Court held that a general unanimity instruction is insufficient to ensure that a jury is unanimous on the factual basis for a conviction “where there are factors in a case which create the potential that the jury will be confused.”  Probst, 547 A.2d at 120 (citing United States v. Beros, 833 F.2d 455, 460 (3d. Cir. 1987)).  The Delaware Supreme Court in Probst held that a single theory unanimity instruction is required if the case presented the following three circumstances:  

(1) [the] jury is instructed that the commission of any one of several alternative actions would subject the defendant to criminal liability;

(2) the actions are conceptually different; and

(3) the State has presented evidence on each of the alternatives.

Probst, 547 A.2d at 121 (quoting State v. Edwards, 524 A.2d 648, 653 (Conn. App. Ct. 1987)).  


In Probst, the victim was shot, but there was conflicting and confusing testimony as to who shot the victim.  Probst, 547 A.2d at 116-17.  While the defendant testified that she fired her shotgun into the air to frighten the victim, she testified that her accomplice fired his shotgun in the direction of the victim.  Id. at 116.  The accomplice, however, testified that he shot in the victim’s direction, but towards the ground.  Id. The accomplice’s son testified that the defendant fired her shotgun into the field and his father fired “twice into the weeds”.  Id. at 117.  The State submitted the case to the jury under the theory that the defendant was either guilty of shooting the victim or as a result of encouraging her accomplice to shoot the victim.  Id. at 120.  The Court in Probst held that a unanimity theory jury instruction was “desirable” because there was one charge and “evidence of two separate incidents ([the defendant’s] shots and [the accomplice’s shots]) to support a conviction on alternate theories of liability.”  Id. at 124 (citing Davis v. United States, 448 A.2d 242, 243-44 (D.C. 1982)).  

Argument


As to the intentional murder count, this case is remarkably similar to Probst.  Shots were fired from two guns.  There was varying testimony as to who possessed or fired those guns, with all witnesses identifying Long as the first shooter and some witnesses identifying Llewellyn as the second shooter; one witness saw a gun in Mr. Rodgers’ hand but did not see him shoot.  Nevertheless, the State remarked in closing argument, “The other shooter was Kenneth Rodgers, the one in the red flannel coat.” (Tr. 10/9/91 at 26)  


Shortly thereafter in closing, the State took the viewpoint that it doesn’t matter who shot, because of accomplice liability:  “It doesn’t matter, legally, who shoot [sic] and who didn’t shoot…” (Tr. 10/9/91 at 27)  Indeed, the State from its opening statement blurred the line between the legal standards for the two sets of murder charges: “…should you find, after a careful and conscientious consideration of all the evidence and testimony in this case that all four defendants intentionally caused the death of the two victims, then reason and common sense dictates [sic] that they are also guilty of felony murder.”  (Tr. 9/17/91 at 11)  None of these remarks drew an objection from trial counsel.  As noted previously, the jury instructions did nothing to provide clear guidance to the jury.


The Probst dilemma is exacerbated by the fact that the instructions on accomplice liability were woefully inadequate and confusing, as set forth in the previous claim.  Since the State presented evidence and argument that Mr. Rodgers was both a shooter and a nonshooter, Probst dictates that a single theory unanimity instruction should have been given.  With no such instruction, the jury was left on its own to try to determine whether Mr. Rodgers was an intentional murderer who shot the victims, a nonshooter who was implicated in the intentional murder, a robber who may have been responsible for homicides not agreed upon in advance, or any one of a number of other theories.  Although the jury was not required to reach unanimity on whether Mr. Rodgers was a principal or an accomplice, Probst makes clear that they were required to agree on the conduct that subjected Mr. Rodgers to criminal liability.


The failure to request such an instruction was a violation of Mr. Rodgers’ constitutional rights and arose out of ineffective assistance of counsel. Appellate counsel was ineffective for failing to raise the Probst issue on appeal.
Claim 5:   The prosecutor’s improper reference to the defendants as “creatures,” and trial counsel’s ineffectiveness by failing  to object resulted in a violation of Mr. Rodgers’ rights under Article I § 7 of the Delaware Constitution and the Fifth,  Sixth and Fourteenth Amendments to the United States Constitution.

Applicable law.


In Delaware, the role of the prosecutor as an advocate for the people and for justice is well established: 

A prosecuting attorney represents all the people, including the defendant who was being tried. It is his duty to see that the State's case is presented with earnestness and vigor, but it is equally his duty to see that justice be done by giving defendant a fair and impartial trial.
Bennett v. State, 164 A.2d 442, 446 (Del. 1960)


As such, the prosecutor is required to refrain from engaging in legally questionable tactics calculated to arouse the prejudice of the jury.  Sexton v. State, 397 A.2d 540, 544 (Del. 1979)  Similarly, in argument to the jury, “the prosecutor may argue all reasonable inferences from evidence in the record. It is unprofessional conduct for the prosecutor intentionally to misstate the evidence or mislead the jury as to the inferences it may draw.” Sexton at 544, quoting ABA STANDARDS, THE PROSECUTION AND DEFENSE FUNCTIONS (Approved Draft, 1971)  


Certain prosecutorial statements, due to their potential for prejudice, are especially worthy of scrutiny. For example, the prosecutor’s oblique reference to the defendant as “the devil” was found to be impermissible, due to the injection of religious themes and beliefs into the jury’s deliberative process.  Brokenbough v. State, 522 A.2d 851, 854. (Del. 1986)  


It is also forbidden for a prosecutor to inject the issue of race into the proceedings. In Weddington v. State, 545 A.2d 607 (Del. 1987) the Delaware Supreme Court reversed a conviction because the prosecutor asked the defendant, a black male, whether he and his friends wanted to go to Indiana because he heard there were “loose white women up there.”  Weddington at 610.  The court reversed on due process and equal protection grounds, holding that the error cannot be considered harmless beyond a reasonable doubt under Chapman v. California, 368 U.S. 18, 22 (1967).  In fact, the Court held, 

The right to a fair trial that is free of improper racial implications is so basic to the federal Constitution that an infringement upon that right can never be treated as harmless error. Accordingly, we find that the present case falls into the category of constitutional violations to which, as Chapman recognizes, the harmless error rule does not apply.

Weddington at 615. (internal citations omitted)


Delaware courts have consistently urged defense counsel to make timely objections to improper prosecutorial comments so that the trial judge can attempt to remedy the comment through use of a curative instruction. Brokenbough at 857.

Argument


This was a highly publicized trial of four black men, alleged to have been part of a gang from west Philadelphia.  They were accused, according to the prosecutor of “what may very well be described as the most ruthless, brazen, daytime murder and robbery in recent Delaware history.” (Tr. 9/17/91 at 5)  After describing the victims as “laying in a puddle of their own blood,” the prosecutor, referring to the defendants, stated, “these four creatures were caught red-handed when their getaway truck crashed into a water tower in Swedesboro, New Jersey. (Tr. 9/17/91 at 6)  Trial counsel failed to lodge an objection as to the use of the term “creatures.”


When four black men are on trial for the alleged murders of two white men, the prosecutor’s use of the term “creatures” to describe them is exceedingly inappropriate. At a very minimum, the term connotes a characterization of the defendants as subhuman and less worthy of fair consideration than men and women such as, for example, the prosecutors and the jury.
  More alarming, however, are the obvious the racial implications of the term.  To refer to a black defendant as a creature invokes obvious and disturbing implications involving race.  When it was done by a representative of the people and the Attorney General, it should not have been permitted or tolerated.  Nevertheless, counsel for Mr. Rodgers sat silently and failed to object.  Nor did he seek a curative instruction or admonishment of the prosecutor.


 If a prosecutor’s oblique reference to the defendant as “the devil” (Brokenbough) and a prosecutor’s question about “loose white women” (Weddington) were found to be improper, then the direct reference to the four black defendants as creatures is clearly beyond the bounds of acceptable prosecutorial conduct.  


The prosecutor’s injecting of race into the proceedings by using the term “creature” to describe the defendants violates a fundamental constitutional right:  the right to a fair trial free of racial implications. This egregious violation is of a category that can never be termed as harmless error and the prejudice is manifest on its face.


Trial counsel was ineffective for failing to object to the prosecutor’s conduct, either contemporaneously or any time thereafter. This is especially true given the Delaware Supreme Court’s repeated admonitions to the bar to raise objections to improper statements by the prosecutor. Appellate counsel was deficient for failing to raise the issue on direct appeal.  Given these significant constitutional violations, Mr. Rodgers seeks appropriate relief.

Claim 6: Trial counsel was ineffective for failing to seek a mistrial after the occurrence of several disturbing events in the presence of the jury.

Applicable law.


A mistrial is warranted when some event irreversibly prejudices the ability of one of the parties to obtain a fair trial. Sudler v. State, 611 A.2d 945, 948 n.5 (Del. 1992)  The grant of a mistrial occurs when prejudice is so great that there is a manifest necessity for it. Bailey v. State, 521 A.2d 1069, 1077 (Del. 1987)  Mistrials are granted when there are no practical alternatives to the remedy. Id.

The party requesting a mistrial need not show actual prejudice, but instead must demonstrate that prejudice is manifestly conceivable. McCloskey v. State, 457 A.2d 332, 337 (Del. 1983).

Argument


The trial was fraught with a significant number of disturbing incidents in the presence of the jury.  These included the antics of Llewellyn, who absented himself on and off throughout the trial, and on at least three occasions, engaged in outbursts during witness testimony.  Long also passed a note to Llewellyn, who ate the paper rather than give it to the corrections officers as requested.  Llewellyn was admonished during the trial for continuing to make contact with Long.  All these incidents took place in front of the jury, which at the very least affected their ability to hear the evidence and at worst fomented prejudice against the defendants.


More disturbing, however, were the times the court had to recess early because of strange goings-on in the courtroom.  The court on October 1, 1991, noted that everyone was nervous because of the presence of “strange people” appearing in the courtroom, including two black men, one of which seemed to be manipulating something in his hands.  On October 3, 1991, there was another disturbing incident in which Long and Llewellyn especially seemed nervous and jumpy and focused on the time of 11:30; they were visibly upset when the court recessed before that time.  Again, the trial judge noted that “two black guys” were in the courtroom, carrying satchels of some sort.  Accoring to the judge, these men were not focused on the trial but instead on the jury box.  Llewellyn was put in shackles and his place in the courtroom was changed once again.


Clearly the repeated and serious incidents did not go unnoticed by the jury.  All the incidents were no doubt distracting and detracted from the jurors’ ability to give the defendants a fair trial.  The October 3, 1991 incident, with men looking directly at the jurors and the defendants, was tantamount to jury intimidation.  From the record, it appears that the court certainly reached that conclusion and redoubled his efforts to beef up security.


These incidents are precisely the sort of events which mandate a request for a mistrial.  The events surely prejudiced in an irreversible manner Mr. Rodgers’ right to a fair trial before an impartial jury.  Trial counsel was ineffective for failing to make the mistrial application.  This failure resulted in a violation of Mr. Rodgers’ due process and fair trial rights.  Appellate counsel was ineffective for failing to raise this issue on appeal.   
Claim 7:  Trial counsel was ineffective for failing to seek a mistrial when by his own admission he was unable to concentrate and represent his client effectively.

Applicable law.


The legal standard for mistrials has been previously set forth in Claim 6.  As to this claim, the responsibilities of a lawyer are set forth in the Delaware Lawyer’s Rules of Professional Conduct, which state in relevant part: “[a]s advocate, a lawyer zealously asserts the client's position under the rules of the adversary system.”  Delaware Rules of Professional Conduct, Preamble at ¶ 2.

Argument


As a result of all the events in the courtroom, described in Claim 6, Mr. Rodgers’ counsel was, not unexpectedly,  distracted from his duties of representing Mr. Rodgers.  On October 1, 1991, he told the judge, “…it’s distracting defense counsel is why I brought it up…we do find it hard to concentrate so we can effectively represent our clients.”  (Tr. 10/1/91 at 114)  On October 3, 1991,  Mr. Rodgers’ lawyer further stated, “We can’t concentrate.  That’s the problem.  We can’t concentrate because of this.” (Tr. 10/3/91 at 57)


Although counsel’s candor to the tribunal was appropriate and admirable, he failed to take the necessary step of requesting a mistrial due to his inability to represent Mr. Rodgers’ effectively. As noted previously, the comings and goings of “strange people” who were obviously perceived as a threat to the jury and the proceedings, caused counsel to be distracted, worried, and in fear for their safety.  This left Mr. Rodgers’ counsel, as he stated on the record twice, in a posture of distraction that left him unable to perform his duties of zealous representation.  Given the high stakes involved in this capital murder trial, this state of affairs was highly prejudicial to Mr. Rodgers and a mistrial application clearly should have been made.


The failure of trial counsel to seek a mistrial abrogated Mr. Rodgers’ rights to due process and a fair trial before an impartial jury guaranteed to him by the Delaware and federal constitutions.  Appellate counsel was ineffective for failing to raise this issue on appeal. As such, Mr. Rodgers seeks postconviction relief.

Claim 8:  Trial counsel was ineffective for failing to properly object to the admission of the fact that Mr. Rodgers had previously owned handguns; appellate counsel was ineffective for failing to challenge the court’s decision on appeal.

Applicable law.

Delaware Rule of Evidence 401 defines relevant “evidence as evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Delaware Rule of Evidence 403 provides that relevant evidence may be excluded “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues or misleading a jury or by consideration of undue delay, waste of time or needless presentation of cumulative evidence.”  Decisions as to whether to exclude evidence pursuant to D.R.E. 401 and 403 are committed to the sound discretion of the trial court.  Lilly v. State, 694 A.2d 1055 (Del. 1994).
Argument


Late in the trial, the State sought to admit evidence establishing that Mr. Rodgers had registered handguns in 1987 and 1989.  Although these were 9mm the State did not establish any nexus between those handguns and the handguns used to shoot the victims in December 1990.  Counsel for Mr. Rodgers objected on relevancy grounds: “I object to the nine-millimeter records.  There’s nothing in the State’s case—and I don’t believe there will be anything—that can link these three weapons with any weapon that may have been used in this crime.” (Tr. 10/7/91 at 10)  The court allowed admission, stating, “It’s a small portion of circumstantial evidence that becomes relevant.” (Id.)


Trial counsel failed to make the appropriate argument based on D.R.E. 403.  Mr. Rodgers’ ownership of 9mm handguns, as the judge held, was but a small piece of evidence.  The State never even attempted to establish that the guns were used in the homicide. Nine millimeter handguns are extremely common, and a multitude of such guns were in existence.  As such, the evidence of Mr. Rodgers’ lawful gun ownership was gratuitous at best.  


The prejudicial effect, on the other hand, was significant.  The obvious implication of the evidence was that Mr. Rodgers was a person who owned 9mm handguns, which was an improper comment on his character and potential propensity to commit gun crimes.  Further, the jury was left to make an impermissible connection between Mr. Rodgers’s guns and the murder weapons.  Under the rubric of Rule 403, the jury never should have heard this evidence.


Counsel’s failure to make a contemporaneous 403 argument regarding the evidence amounted to deficient performance.  Further, his failure to request a limiting instruction upon admission of the evidence was similarly ineffective.  A limiting instruction would have at least given the jury some guidance as to the relevancy and value of the evidence and limited some of the undue prejudice that accrued to Mr. Rodgers.


Since there was a contemporaneous objection, the issue was preserved.  Appellate counsel’s failure to raise it on appeal and challenge the propriety of the judge’s ruling amounted to ineffective assistance of counsel.

Claim 9:   Mr. Rodgers is entitled to relief due to the prejudicial cumulative effects of  Claims 1-8.
Constitutional claims of error are to be considered cumulatively as well as individually.   Each claim preceding this one stands on its own and warrants relief.  However, there was further prejudice from the cumulative effect of the significant error and prejudice that occurred in this trial.  Certainly all the errors and deficiencies occurred in front of the jury, which saw the trial as a whole.  As such, Mr. Rodgers asserts this claim as a separate and distinct claim from the others, which asks this Court to consider the cumulative effects of the claims. If the court finds cumulative prejudice, that militates against the need to analyze the individual prejudicial effect of each deficiency.

The circumstances of this case demonstrate that the cumulative effect of counsel’s serious failures, and the constitutional errors which permeated the trial, so undermined the fairness of the trial that the requested relief is warranted.  Given all the factors discussed throughout this Amended Motion, Mr. Rodgers is entitled to postconviction relief.

CONCLUSION

WHEREFORE, based on the foregoing, Petitioner respectfully requests that this Court schedule an evidentiary hearing and grant all appropriate relief. 
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� The docket and indictment are attached as Exhibit A.





� Robertson also asserted three other appellate claims: the failure of the trial court to grant his motion for severance, a sandbagging claim against the prosecutor, and a sufficiency of the evidence claim.


� The record reflects that the issue dismissed was the lack of an instruction on 11 Del. C. § 274.  Other claims relevant to accomplice liability and jury instructions are permitted.


� Super. Ct. Crim. R. 61(1)(i) was amended to require motions be filed within one year from the date of final conviction. Final convictions before July 1, 2005 are subject to a three year time limitation.


� Exhibit C contains a small sampling of the newspaper articles about the case.


� Bell and Dudley were subjected to voir dire prior to their testimony because they had significant exposure to newspaper accounts and also talked among themselves about the incident.  The Court permitted Dudley’s testimony, and limited Bell’s testimony to exclude reference to a red jacket, which was not part of her statement to police and was likely influenced by newspaper accounts. (Tr.9/26/91 at 513-552)


� All defendants filed motions to suppress or motions in limine to suppress the statements.  A hearing was held on September 12 and 13, 1991, after the conclusion of jury selection. Generally speaking, the trial judge ruled that the statements were spontaneously made and not in response to custodial interrogation; as such, they were admissible. 


� It is not clear from the record what prior error or errors are being referred to by the Court.


� This Court has previously dismissed Mr. Rodgers’ pro se claim that he is entitled to relief because the jury did not receive a “274 instruction.” See Richardson v. State,           3 A.3d 233 (Del. 2010).  However, the record reflects that Mr. Rodgers is still free to assert claims pertinent to the deficient instructions at his trial regarding accomplice liability. 


� The Merriam-Webster Dictionary defines “creature” as: 


1: something created either animate or inanimate: as


	a : a lower animal; especially : a farm animal


	b : a human being


	c : a being of anomalous or uncertain aspect or nature <creatures of fantasy>


2: one that is the servile dependent or tool of another.
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