Office of Conflicts Counsel (OCC) – Policies and Procedures Governing Attorney Billing and Compensation 

Effective January 1, 2016 

1. Publication of OCC Policies

OCC policies, procedures and guidelines will be made available online at http://conflictscounsel.delaware.gov/ in the “Attorney Information” section. 

2. Compensation - General

Once a case is assigned by OCC, the attorney may not accept any compensation or consideration from the client in that case.  This includes cases in which the attorney has handled a conflict client’s preliminary hearing or arraignment even if the case has not yet been formally assigned to the attorney.

If the client wishes to retain the attorney privately on a separate unrelated case, the attorney shall advise the client of his/her right to seek other counsel.  If the client still wishes to retain the attorney, s/he may accept compensation.  Under no circumstances should an attorney bill OCC for time spent on a case in which the attorney has been privately retained.  

3. Compensation - Rates

Effective January 1, 2016, conflict attorney compensation rates are as follows:

A. Superior Court:  $100/hour

This applies to all Superior Court cases and includes Supreme Court appeals and Rule 61 post-conviction cases.  This rate also applies to preliminary hearings for cases that are eligible for transfer to Superior Court.

B. Court of Common Pleas: $60/hour 

This applies only to cases that are eligible for waiver fee compensation. Cases are eligible for compensation if:

1) they are assigned under a contract and attorney time in a specific case exceeds 25 hours.  Attorneys may bill for any time in an individual case that is in excess of 25 hours;

or

2) an attorney accepts a Court of Common Pleas case assignment that is not covered under a contract.

C. Family Court: $60/hour

This applies only to cases that are eligible for compensation. Cases are eligible for compensation if:

1) they are assigned under a contract and attorney time in a specific case exceeds 25 hours.  Attorneys may bill for any time in an individual case that is in excess of 25 hours;

or

2) an attorney accepts a Family Court case assignment that is not covered under a contract.


Juvenile cases that originate in Family Court but are being prosecuted in Superior Court will remain billed at $60/hour until and unless it becomes evident that the case is going forward as a Superior Court case.  This may be at the preliminary hearing, the arraignment, or at any time the State gives notice to the attorney.  Once such an event occurs, the attorney will notify OCC and the rate will change to $100/hour. 

4. Direct Deposit

For attorneys regularly handling cases for OCC, direct deposit is preferred.  Attorneys interested in enrolling should contact OCC.

5. Reimbursement – Services Provided by Another Vendor 

The preference is for OCC to pay vendors directly.  If it is necessary for you to pay in advance for a service (for example, ordering medical records), you must:

A. clearly mark your payment submission as a request for reimbursement; and

B. include proof of payment such as a cancelled check or copy of a credit card statement.

OCC requires complete documentation, including all receipts, prior to reimbursing attorneys for any expenditure. 
 



6. Billing – Time Increments

A. OCC prefers that attorneys bill time in 1/10 of an hour (6 minute) increments.  When Defender Data is implemented (anticipated start date is July 1, 2016) billing in 1/10 of an hour increments will be required.

B. At a minimum, time should not be billed in more than 1/4 of an hour (15 minute) increments.  

C. Attorney bills should reflect the total actual time spent on cases each day.  You may not automatically round each separate task up to the next 1/10 or 1/4 of an hour, but you may combine tasks to accurately reflect time spent.

7. Billing by Case and Billing by Calendar

Attorneys may bill either by case or by calendar according to the following guidelines.

A. Billing by Case

1. Whenever possible, all time should be tracked by case and each case should be billed separately.

2. If a single defendant has multiple cases, you do not need to separate the work into multiple bills.  You may submit one bill listing all of the cases.

3. You may not bill the same time for multiple cases even if you are handling the cases concurrently.  For example, if you are in court for two cases and are there for two hours, you may bill a total of two hours.  You may not bill four hours because there were two cases. This applies both to defendants with multiple cases as well as cases for different defendants. This provision applies to all multi-defendant events including but not limited to prison visits, travel, and videophone appointments. 

B. Billing by Calendar

1. If it is not feasible for you to divide time among different cases (such as when covering arraignment, preliminary hearing or case review calendars) you may bill for total time spent at a calendar.

2. When billing for a calendar, list the name and case number of each case handled during that calendar.  You do not need to divide the time among the cases.

3. As with billing by case, you may not bill the same time for multiple cases even if you are handling them concurrently.  For example, if you are in court for two cases and are there for two hours, you may bill a total of two hours.  You may not bill four hours because there were two cases.  This applies both to defendants with multiple cases as well as cases for different defendants.  

8. Billing – Information Required

A. Clarity - The clearer your bill, the more easily (and quickly) OCC can process it.  When OCC does not have all of the information needed, it delays payment of your bill.  Having to do research or request additional information about a bill also places a strain on limited OCC staff resources.

B. Time records must minimally include the following:

1. Case name
2. Case number
3. Date of the activity
4. Amount of time expended
5. Description of each task performed (Descriptions of tasks and services must be sufficiently specific and detailed to enable one to understand the nature and extent of the service performed.

C. All bills should be accompanied by OCC’s Payment Request Form.

9. Submission of Bills – Timing and Frequency

A. It is strongly recommended that attorneys submit bills on a monthly basis. When Defender Data is implemented (anticipated start date is July 1, 2016) billing in 1/10 of an hour increments will be required.

B. Interim billing (as opposed to waiting to the conclusion of a case) is preferred.

C. The same case should not be billed more than one time per month.  More frequent billing places a strain on limited OCC staff resources.

D. If an attorney chooses to bill less frequently, bills should be submitted on at least a quarterly basis.  

E. Final bills should be submitted within 90 days of a case closing.  If a case closing bill is submitted more than 180 days after a case closing, it will not be paid absent a finding by the Chief Counsel that the delay was due to extraordinary circumstances beyond the control of the attorney.




10. Compensable and Non-compensable Activities

A. Non-compensable Activities

Attorneys may not bill for routine law office administrative/managerial tasks.  

Examples of routine law office tasks include tasks such as:

1. time spent keeping time records, filling out billing forms, submitting bills;
2. notifying courts and/or clients of a change of address for your law office; and
3. activities considered to be legal training or education.

B. Wait Time

Attorneys may bill for actual time spent waiting in court for each court date.  The time billed must accurately reflect the actual time spent waiting.

C. Travel Time 

Attorneys may bill for travel time if travelling outside of the county for which they have a contract with OCC.  If an attorney does not have a contract but accepts individual case assignments, the attorney may bill for travel time outside of the county in which their primary office is located.  

11. Billable Attorney Hours per Month 

Attorneys are limited to billing actual and reasonable time for legal services up to a presumptive maximum of 150 hours per month exclusive of paralegal, law clerk, and law school graduate time.  The expectation is that caseloads will be such that attorneys will bill 150 hours or less per month.  If an attorney bills more than 150 hours in a month, the attorney must submit a written explanation to the Chief Conflicts Counsel.  The explanation may be submitted by e-mail.  Reasons why an attorney might need to bill more than 150 hours in a 30 day period include carrying multiple complex cases, preparing for trial, and being in trial.  Bills will also be monitored by OCC to determine if an attorney has exceeded 150 per month.  If necessary, OCC will meet with the attorney to discuss billing practices, workload, and other considerations before the conclusion of the next billing cycle.

12. Associates, Co-counsel, Paralegals, Law Clerks

A. Associates

OCC makes assignments to individual attorneys, not firms.  While OCC holds the individual attorney responsible for the case to which s/he is assigned, the assigned attorney may delegate tasks to another attorney within their firm.

Associates must be Delaware licensed attorneys and will be paid at the same rate as the attorney to which the case was assigned.

B. Co-counsel

1. Capital Murder Cases – All capital murder cases require the assignment of two attorneys.

2. All Other Cases – For all other cases, the assumption is that co-counsel shall not be required.  If an attorney would like to request co-counsel, the request should be made in writing to Chief Conflicts Counsel and include information about why co-counsel is needed in that particular case.

C. Law Clerks and Paralegals

The assigned attorney may engage the services of a paralegal or law clerk when necessary to assist in capital murder, non-capital murder 1st, wiretap/racketeering cases and all Rule 61 postconviction cases.  

Attorneys may bill for legal tasks such as legal research, legal writing, investigation, review of discovery, and client interviewing.  Attorneys may not bill for routine law office administrative/managerial tasks.  

For capital murder, non-capital murder 1st, wiretap/racketeering cases and all Rule 61 postconviction cases, the attorney may bill OCC for the work of others supervised by him/her at the following rates:

1. Paralegals: $30/hour

2. Law Students: $30/hour

3. Law School Graduates (not yet admitted to a State Bar): $45/hour

4. Members of a State Bar (Delaware): $100/hour

5. Members of a State Bar (other jurisdiction): $60/hour 
[bookmark: _GoBack](Note: If an attorney barred in another jurisdiction is admitted pro hac vice under Superior Court Rule 90.1 to represent a defendant in a particular case, the attorney may bill at $100/hour.)

If an attorney wishes to regularly utilize law clerks and paralegals for case types other than those listed above and bill for their time, the attorney should provide a plan for approval to OCC that includes the type of work that would be performed by the paralegals and law clerks.  The work performed must be such that it would be billable if performed by the attorney.



13. Expenses – Allowed and Excluded

A.  Office Expenses

OCC will not reimburse for routine law office expenses such as standard online legal research tools like Lexis and Westlaw access, internet service, CLE fees, internet or phone service.  If you have an unusual office expense that is reasonably necessary to the representation of a client, you may submit a request to bill to the Chief Conflicts Counsel with an explanation of the expense.  

B. Photocopying

OCC will pay for reasonably necessary, properly documented photocopying provided by outside services such as Parcels, Kinkos, Staples, etc.  For large photocopying projects done in-house, OCC will reimburse at the rate of ten cents per copy.

C. Postage

OCC will reimburse for reasonably necessary, properly documented postage except for materials sent to clients at HRYCI, JTVCC, BWCI and SCI.  If you wish to send materials at no charge to those facilities, sealed clearly marked envelopes can be dropped off at the following locations:

NCC – Office of Conflicts Counsel
Kent – Office of the Public Defender
Sussex – Office of the Public Defender

D. Telephone Calls

OCC will not reimburse for routine telephone calls.  If you have an unusual telephone expense that is reasonably necessary to the representation of a client, you may submit a request to bill to the Chief Conflicts Counsel with an explanation of the expense.  

E. Parking Expenses 

OCC will not reimburse routine parking costs such as courthouse parking.

F. Travel – Automobile 

OCC will reimburse attorneys for travel outside of the county for which they have a contract.  If an attorney does not have a contract but accepts individual case assignments, the attorney may be reimbursed for travel outside of the county in which their primary office is located.  The reimbursement rate is 40 cents per mile.

G. Travel – Air and Hotel

For unusual travel expenses, such as the need to fly or stay overnight in a distant location, attorneys must seek the prior approval of the Chief Conflicts Counsel to incur travel expenses.

The attorney should make every effort to control costs when such travel is needed including making sure flight and hotel costs are reasonable.  Attorneys should always inquire about State Government rates for hotel stays.  OCC can pay these costs directly or provide documentation in order to secure more favorable rates. 

OCC does not provide a per diem or reimburse attorneys for meal costs for travel related to cases.  The only exception to this rule is when pre-approved and related to training opportunities and conferences organized by the Office of Defense Services.
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